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BARNABT Carrol, E, APPELLANT 
RESPONDENT 


The Appellant's CASE. 


HE Appellant was in 1702. and for fome Years following educated under Mr. 
Snow an eminent Froteſlant School maſter in the City of London, and i ſtructed 
I by him not only in the Latin and Greek Tongues, but alſo in the Principles and 
{oh Doctrineof the Church ot England as by Law eſtabliſhed. | 
ail THE Appellant in 1708. after having ſtudied for ſome time in the Univer ſit 
of Leyden in Holland, removed to the Umverſity of Utrecht, where having alſo 
WE /udiedthe Civil and Canon Laws, under the Care and Direction of Doctor Cor- 
1 nelius van Eck, a known Proteſtant, and Profeſſor of the Civil and Canon Laws, 
; he took his Degrees as Doctor of the Civil and Canon Laws on 7. Fulya712. 
publickly in the Hall of the ſaid Univerſity of Utrecht, during the Congreſs there, as appears by his 
Diploma under the Seal of that Univerſity. | 

THE Appellant havingafterwards returned to London, was on 21. April 171 3. entered and admit- 
ted a Member of the Society of the Middle Temple, where he hath ſince reſided. 

IHE Appellant's affairs having called him to Ireland for a ſhort time in 1722. he took all the 
Oaths publickly, and made and ſubſcribed the Declaraiton as by Law required at the Quarter Seſſions 
held in, and for the City of Dublin, on 12. Dec. 1722. 

THE Appellant having ſoon after returned to London, and having on Sunday 1 2. May 1723. receiv- 
ed the Sacrament of the Lord's Supper in the Temple Church, according to the Uſage ot the Church of 
England as by Law eſtabliſhed, was on 24. May aforeſaid, called to the Bar, and on the next Day he pub- 
lickly took all the Oaths, and made and ſubſcribed the Declaration in the Middle Temple Hall, accord- 
ing to the Rules of the ſaid Society. And on 27. May atoreſaid, he took and ſubſcribed all the Oaths, 
and _—_ and ſubſcribed the Delaration in the Court of King's Bench in Weſtminſter Hall, as by Law 
required. . 

THE Appellant's affairs having (on his Father's Death) called him to Ireland in 1723. he publick- 
ly took and ſubſcribed all the Oaths, and made and ſubſcribed the Declaration as by Law required, in 
the Court of King's Bench in Dublin, on 28. Nov. 1723. and then, and there filed a Certificate of his 
having on Sunday 24. Nov. aforeſaid, received the Sacrament of the Lord's-Supper in St. Varburgb's 
Church in Dublin, according to the Uſage of the Church of Ireland as by Law eſtabliſhed. 

THE Appellant as a further confirmation of his being a Proteſtant, and to demonſtrate in Ireland 
his averſion to the Popiſh Religion, did on 5. Feb,1723. renounce the errors of the Church of Rome, 
before his Grace Villiam late Lord Archbiſhop of Dublin, and filed his Graces Certificate thereof, in 
the High Court of Chancery there, at the end of which Renusciation his Grace expreſsly mentioned, 
that the Appellant had been a Proteſtant long before that Time. 

THE Appellant did alſo on 25. Od. 1729, publickly take and ſubſcribe all the Oaths to his preſent 
Majeſty King GEOR GE the Second, and make and ſubſcribe the Declaration as by Law required, 
in the Court of Exchequer in Weſtminſter, 

BUT notwithſtanding the Appellant's manyfold Quali fcat ions as aforeſaid, and his having always 
acted as a good Proteſlant and loyal Subject to his late and preſent Majeſty King GEORGE, whereof 
he hath the ſtrongeſt Teſtimonials and Certificates that can be deſired: And notwithſtanding the 
Reſpondent had been (as proved in this Cauſe) a Popiſh Dragoon in the late King Fames's 
Army, in the Jriſh Rebellion in 1688. and never ſince duly conformed to the Church of Ireland as by 
Law eſtabliſhed ; yet the Reſpondent being Tenant of part of the Lands in Queſtion purchaſed by the 
Appellant from the Reſpondent's Brother Thomas Viccars, and being much indebted to the Appellant 
for the Rent thereof, (whichat 177 l. fter. per Ann, from 1. May 1723. until 1. May 1730. amounted to 
12391, and ſtill remains unpaid, except 13 l. or thereabouts which the Appellant recovered by Diſ- 
treſs) concerted Meaſures with his aid Brother to avoid the Payment of the ſaid Rent, or forces the 


Appellant to remzt or abate a great part thereof, and even to ſtrip the Appellant of the whole Benefit 
of is ſaid Purchaſe, . 


AND in purſuance of ſuch Meaſures, the ſaid Thomas Viccars by an Inſtrument in Writing, ordered 
or directed the Reſpondent (as confeſſed in his Anſwer, 8. Feb. 1724. to the Appellant's Croſs Bill, 26. 
Jan. 1724.) not to Pay his Rent to the Appellant, but to detain it in his own Hands, which encouraged 

the Reſpondent to re ſcue ſeveral Diſtreſſes, and to give the Appellant other vexation. And at length 
the Reſpondent exhibited a Bill of Diſcovery againſt the Appellant, the ſaid Thomas Viccars and others 
in the Court of Exchequer in Ireland, on 13. Feb. 1723. (being Eight Days after the Appellant's ſaid Re- 
munciation) to be decreed to the Benefit of the ſeveral Eſtates therein mentioned to have been purchaſ- 
ed by the Appellant. 

IN which Bill the Reſpondent alledged, that by an Act of Parliament made in Ireland, Anno, 2. 
Anne Regina, to prevent the further growth of Popery, it was enacted, That every Papift or perſon pro- 
feſing the Popiſh Religion, ſhould from, and aſter 24. March 1703. be diſabled, and made incapable 
to Buy and Purchaſe either in his, her, or their own Name, or in the Name of any other perſon or per- 
ſons to his or her Uſe, or in Truſt for him or her, any Mannors, Lands, Tenements or Hereditaments, 
or any Rents or Profits out of the ſame, or any Leal or Terms thereof, other than any Term of Years 
not exceeding 31 Years, whereon a Rent not leſs than two Thirds of the improved Yearly Value at 
the time of making ſuch Leaſe ſhould be reſerved, and made payable during ſuch Term. And that 
all and ſingular Eſtates, Terms, or any other Intereſts or Profits whatſoever, other than ſuch Leaſes, 
not exceeding 31 Years as aforeſaid, of, in, or out of ſuch Lands, Tenements or Hereditaments, from 
and aſter the ſaid 24. March, to be bought and purchaſed by, or for the Uſe or Behoof of any ſuch Ps: 
piſt, or perſon or perſons profeſing the Fopiſb Religion, or upon any Truſt or Confidence mediatly on 
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there, Anno. 8. Anne Regina, for explaining and amending the ſaid former Act, it was enaded, That 
all Collateral and other Securities by Mortgages, Judgments, Statutes, Merchant, or of the Staple or 
otherwiſe, however which had been made or entered into after the "Time aforeſaid, or ſhould there. 
aſter be made or entered into, to cover, ſupport, ſecure, or make good any Bargain, Sale, Releaſe. 
Confirmation, Feoffinent, Leaſe, or other Conveyance contrary to the ſaid former Act, ſhould be 
null and void; and that the ſame ſhould be ſued for by any Proteffart, by action, real, perſonal, or 
mixt founded on the ſaid Act in any Court of Law or Equity, it the nature of the Caſe ſhould require it. 

AND the Reſpondent in his ſaid Bill ſuggeſted, that the Appellant being a Fapiſt, or perſon profe}. 
ſong the Popiſh Religion, did on 19. Nov. 1722. for 1241. fer purchaſe from Thomas Short Eſq; all his In. 
tereſt in the Towns and Lands of Kilmain and Fiagh in the King's County in Ireland, and that the ſaid % 
did then execute a Decd of Sale thereof with Livery and Seiſin: And alſo that the ſaid Thomas Vicear, 
did by indented Articles, dated 21. Sept. 1723, tor 8001. ftcrl. {ell and convey to the Appellant all hig 
Right, Title and Intereſt, of, in, and to the Towns and Lands of G:, Bally mullin, Rithnaleug), 
Ballynakill, Brockery, the Rectorial Tithes and Glebe of the Pariſh of & in the Queen's Connty, wit); 
the Town and Lands of Brownsford in the County of Kilkenny. And likewiſe that the Appellant in 
1722, for 5000 l. or ſome ſuch Sum, obtained a Grant or Leaſe of the ſaid Mannor of Villsrs in the ſaid 
Queen's County tor a Termot 99 Years, or for Lives, at ſome {mall Rent,* much leſs than two parts in 
three of the improved Rent and Value thereof. And moreover, that Richard Earl of Roſs, did b 
Leaſe and Releaſe, dated 6. and 7. Feb. 1722. for 1581, 195. 8d. fer. grant and convey to the Appel- 
lant, the Town and Lands of Ballylaunan, &c. in the ſaid King's County, wheretore the Reſpondent as 
firſt Proteſtant Diſcoverer or Informer, prayed to have the Benefit of all the faid Purchajes, 

THE Appellant in his Anſwer 22. Dec. 1724. inſiſted, that he did not know nor believe that 
the Reſpondent was (as he pretended) a Proteſtant of the Church of Ireland as by Law eſtabliſhed, ſuſ- 
ficiently qualified to be a Proteſiant Diſcoverer or Informer, or to take the Benefits of the ſaid Acts of 
Parliament, the Reſpondent having publickly profeſſed the Popiſþ Religion, and ſerved as a Pepity 
Dragoon in the Jrich Rebellion as aforeſaid ; and never ſince duly conformed or | 1 gay” + the re- 
quiſites of the ſaid Act ot Parliament as he ought, to enable or quality him to be ſuch a Diſcoverer 
or Informer. 

AND the Appellant therein admitted, that on 19. Nov. 1722. he pnrchaſed the ſaid Towns and 
Lands of Kilmain and Fiagb from the ſaid Thomas Short as aforeſaid, but that his Intereſt therein was 
only during the Life of Ow2n Carroll Eſq; the Appellant's Father, who died 27, Aug. 1723. where- 
upon the Reverſion in Fee became veſted in the Appellant, who alſo admitted, that on 21. Sept, 
1723. he purchaſed from the ſaid Thomas Viccars for 800 l. all his Right and Title to the above men- 
tioned Towns, Lands and Premiſes. And likewiſe admitted that by Leaſe and Releaſe, dated 23, 
and 24. May 1724. he purchaſed from the ſaid Earl of Roſs, (during his Lite only) for 175 1. the (aid 
Town and Lands of Hallylan nan. But denied that he obtained ſuch Grant or Leale of the Mannor of 
Villars as aforeſaid : And alſo denied that all or any of the ſaid Eſtates, Leaſes and Premiſes were 
purchaſed by him contrary to the true Intent of the ſaid Acts of Parliament, or to clude the ſame, for 
that he was at the time of the ſaid ſeveral Purchaſes (as he now is) a real Prote/tant, and as ſuch well 
qualified to purchaſe the ſaid Premiſes, and inſiſted on the Reſpondent's Incaparity or Diſability as 
aforeſaid, and prayed the Benefit thereof as effectually as if he had pleaded the ſame, and likewiſe 
inſiſted thereon in his Second Anſwer 27. April 1725. 

THAT the Reſpondent deſpairing of Succeſs in his ſaid Suit, after he had near Two Years con- 
ſidered of the Appellant's ſaid Anſwers, and uſed ſeveral Artifices to draw him into a Compliance, 
preſſed for a Reference or Arbitration, to which the Appellant was (for Peace ſake, and in hopes to 

et rid of a troubleſome Tenant) prevailed on to conſent; but having refuſed to comply with the Re- 
5 zondent's unreaſonable Demands of 260 l. in ready Money, beſides a great Abatement in his ſaid 
Brie: and a Relcaſe of all the Waſte committed on the ſaid Premiſes, in cutting down and ſelling 

oung Timber Trees, &c. the Reſpondent thereupon threatened, not only to praſecute the ſaid Suit, 
but alſo to uſe ſuch other Methods, as would force the Appellant to a Compliance; and therefore 
cauſed a Motion to be made in the ſaid Court of Exchequer, 2. May 1727, to ſet a ſide the ſaid Refe- 
rence, and for liberty to proceed, and afterwards demanded a further Anſwer, 

WHEREFORE, the Appellant did, 8. May 1727. put in a Third Anſwer, and ſet forth his hav- 
ing received the Sacrament of the Lord's-Supper, and taken all the Oaths, and made and ſubſcribed, 
the Declaration, as by Law required, at the ſeveral Times and Places aforeſaid, and further inſiſted 
on his own Capacity, and on the Reſpondent's Incapacity or Diſability, as aforeſaid : And that his 
filing the ſaid Archbiſhop's Certificate, could not in any wiſe take from him (but rather con- 
firm) the Capacity or Ability, which he had as a Proteſtant long betore that Time topurchaſe Lands, &c, 

AND although the Appellant's ſaid Anſwer was ſo full, that no Exceptions were, or could be taken 
thereto; yet the Reſpondent delayed all further Proceedings thereon, from the {aid 8. May, until about 
20. Nov. following, when he Replied: And the Appellant having Rejorned ſeveral Witneſſes were at- 
terwards examined on both ſides: and as all the Reſpondent's Witneſſes were his Relations or Friends, 
who lived near him in the ſaid Queen's County, or in Dublin, fo he had them all eafily examined , but 
as ſeveral of the Appellant's moſt material Witneſles reſided in London and Utrecht, he could not 
get them examined, without ſpecial Commiſioms for that Purpoſe. 

BUT before a Commiſſion was iſſued to examine Witneſſes in London, viz on 7. June 1728, the 
ſaid Court made an Order, impowering the Deputy Remembrancer, to appoint a Time and Place 
for ſpeeding the ſaid Commiſſion; and on the 23. July 1728. the ſaid Deputy Remembrancer, by the 
artful Management of the Reſpondent's Attorney (tho he had no Witnelles to examine there) appoznt- 
ed and limited the ſaid Commitlion to be executed on 13. Aug. following, at St. Dunſtam's Coffee- 
Houſe in Fleet. ſtreet, London; and accordingly the Appellant did then, and there, examine his Wit- 
neſſes reſiding in London, except Richard Warburto: Eſq; who failed 6 Aug. 1728. from London 
for Rotterdam in his Way to Paris, being Sven Days before the ſpeeding of the ſaid Commiſſion, 10 
that he could not be then examined, although the Appellant uſed his utmoſt Endeavours to prevail 
on him to ſtay until the 13. Aug. and offered to pay all his Charges on that account: And al- 
though (on his reſuſing to ſtay) the Appellant earneſtly applied to the Relpondent's Commiſſioners, 
to join with the Appellant's Commithoners, in examining the ſaid Mr. Warburton before his De- 
parture, and afterwards to adjourn the Examination ot all the other Witneſles until the laid 13. Aug. 
yet they abſolutely refuſed ſo to do. | ; : | 

TH E Appellant being fo deprived of the benefit of the ſaid Mr. Varburton's Teſtimony ; without 
which, and the Teſtimony of the ſaid Doctor Cornelius van Eck, Gulielmus vande Water, and other very 
material Witneſles in Utrecht, he could not with ſatety proceed to a Hearing, did on proper Aſidavits 
thereof apply to the ſaid Court 6. and 9. Nov. 1728. for Two Commillions to examine the ſaid 
Mr. Warburton in Paris, and the ſaid other Witneſſes in Utrecht, which the ſaid Court refuſed ; and 
ordered Publication to paſs, without any other Reaſon, than an Agreement pretended to be made 
between the Appellant's and the Reſpondent's Attornies in Dublin, 14. or 15. May 1728. wok: 
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by (as alledged) the Reſpondent and Appellant, were at liberty to examine Witneſſes until the 
Ejjoin Day or Michaclmas Term tollowing, and Publication to paſs on the ſaid Efſoin Day. 

BUT although it fully appeared to the {aid Court by the ſaid Afidavits, and otherwiſe, that 
the ſaid pretended Argeement was made without the Knowledge, Privity, or Conſent of the Appellant 
(then in London) who then had, and till bath the aforeſaid Witneſſes to examine, and could not 
object ſooner to the ſaid pretended Agreement than he did: And although it further appeared that 
the Reſpondent had waved the ſaid pretended Agreement, by examining ſeveral Witneſſes after the 
ſaid Eſſoin Day; 5 the {aid Court, without any regard thereto, ordered 9. Nov. 1728. that Publi- 

cation ſhould paſs as aforeſard, and that the ſaid Canje ſhould be heard foon after. 

ACCORDINGLY, the faid Cauſe was heard 2. and 3. Dec, 1728. when the Reſpondent's Council Ca:/- heard 2. and 3. De: 
inſiſting, that a Fapi/t becoming a Proteſtant was not capable to purchaſe Lands, c. without quality- 1728. : 
ing himſelf, as mentioned in the ſaid Acts of Parliameut 3 the ſaid Court ordered that Point to be ſpoke 
to in the next Term, and to be attended with Precedents in the Interim. 4 

THE ſaid Cauſe was further heard 23. June, 1729, when the ſaid Court aſter ſo long a delay, and Si. further heard 23 
without any ſuch Precedent being ſhewn, was pleaſed to DECREE, that all the ſaid ſeveral Terms and /* 1729. | 
Intereſt of and in the ſaid Premiſes, which were puychaſed by the Appellant from the ſaid Earl of Roſs, Decree again Appeliane 
and alſo from the ſaid Thomas V icears as aforeſaid, ſhould be in Truſt for the Reſpondent as a Proteſtant 
Diſcoverer on the ſaid Acts of Parliament, and that the Reſpondent ſhould have and enjoy the Benefit 
thereof, as fully as the Appellant might have done. And that the Appellant ſhould account with the Re- 
ſpondent for the Rents and Profits of the ſaid Premiſes, ſince the filing of the Reſpondent's ſaid Bill, 
viz, 13. Feb. 1723, and that an Injun@:on ſhould be awarded to 2ftabliſh and quiet the Reſpondent in 
the Poſſeſion of the ſaid Premiſes with Coffs. 

AND accordingly the Reſpondent was by Injm:#on of the ſaid Court, immediatly put into Poſ- Reſpondent inmediatly put 
ſeſion of the ſaid Premiſes before the ſaid Decree was mad? up, and fo continueth, tho* he did not into Paten tho he did 
make up the ſaid Decree till your Lordſbips were pleaſed on the Appellant's Petztzon 27. Fan. laſt, to tall _ 74 N _ — 
order him to do it forthwith. W 

THE Appellant being much aggrieved by the ſaid interlocutory Order of 9. Nov. 1728, and the Appeal lodged 28. Fan, 
ſaid ſubſequent Decree of 23. June 1729. hath appealed therefrom to the juſtice of this moſt Hon. 1729. g | 
Houle; and is adviſed, and humbly inſiſts, that the ſame are erroneous and contrary, not only to Arſwer put in 17. April 


'*  thetrue Intent and Meaning, but alſo to the expreſs Words of the ſaid Acts of Parliament, 2, & 8. 77 
Anne Reging tor the tollowing (among many other) 


REASONS 


1, BECAUSE it appeared by the Proofs in this Cauſe that the Appellant was at the time of his 

making the ſaid ſeveral Purchaſes, a Proteſtant of the Church of England as by Law eſtabliſhed, and well 
. qualified to purchaſe Lands, &c. none but Papiſts or perſons profeſſing the Popiſh Religion being diſabled 
by the ſaid Acts of Parliament 2. & 8. Anna Regina to purchaſe Lands, &c. 

11, BECAUSE it alſo appeared by the aid Proofs that the Reſpondent having been a Dragoon 
in King James's Army in the Jrifh Rebellion in 1688. and having then publickly profeſſed the Popiſh 
Religion, and never ſince duly conformed or performed the requiſites mentioned in the ſaid Acts was 
not ſufficiently qualified to be a Proteſtant Diſcoverer or Informer, or to take any benefit by the 
ſaid Acts as he ſought, whereas the Appellant ſeeks no benefit thereby, but only to preſerve and defend his 
own Property and Purchaſes honeſtly made and paid for. And therefore the ſaid Court ought to have 
diſmiſſed the Reſpondent's ſaid Bill with Coſts, on his failing to make out a Title, or prove his own ca- 
pacity, and the Appellant's incapacity. 2 

III. BECAUSE the ſaid pretended Agreement for Publication to paſs on the ſaid Efſoin Day, and 
the ſaid Appointment made thereon by the ſaid Deputy Remembrancer were not only procured by the 
artful Management of the Reſpondent's Attorney, without the knowledge or conſent of the Appellant, 
(then in London) and calculated to deprive the Appellant of his Right to examine his ſaid Witneſſes, but 
were really waived by the Reſpondent's examining ſeveral Witneſles after the ſaid Eſſoin Day, contrary 

| to the ſaid pretended Agreement on which he inſiſted to prevent the ſaid Commiſſions being iſſued. 

1 IV. FOR that the ſaid Court having refuſed to grant the ſaid Commiſſions to examine the ſaid 

Mr. Warburton in Paris, and the ſaid Doctor Cornelius van Eck, Gulielmus vande Water, and other mate- 
rial Witneſſes in Utrecht, the Appellant was thereby Aebarred, from having (on the ſaid Hearing) the 
benefit of their Teſtimonies, which would have greatly ſtrengthened the Evidence given by the Appel- 
lant's other Witneſſes, examined in the ſaid Cauſe , and fully proved that the Appellant was a Student, 
actually reſiding in Utrecht in 1709. at the very time that one of the Reſpondent's Popiſh Witneſſes 
falſly ſwears to have ſeen him at Maſs in Ireland. 4 
= y. FOR that if ſuch Popiſh Combinations againſt Proteſtants (whoſe Parents have been Papiſts) be 
4 not diſcouraged, and real Converts ſecured in their Rights and Properties, the ſaid Acts of Parliament 
| 3 made to prevent the Growth of Popery, will have a contrary effect: and Papiſts will be diſcouraged from 
becoming, Proteſtants, at the ſame Time that Proteſtants are (in all Popiſh Countries) greatly encouraged 
to become Papiſts. a 
VI. FOR that if taking the Oaths of Allegiance, Abjuration and Supremacy, and making and ſub- , 
| ſcribing the Declaration as by Law required (which is the ſtrongeſt of Renunciations) ſhould not be ad- 

judged a ſufficient Proof (as It really is) of a Papiſt's becoming a Proteſtant, without a formal Renunciation 0 

before a Biſhop (whictrthe Appellant alſo made as aforeſaid, Eight Days before the Reſpondent filed his 

{aid Bill, and yet it is the only or chief Point inſiſted on by the Reſpondent to ſtrip the Appellant of his 

ſaid Purchaſes) it would endanger the Rights and Properties of ſeveral Proteſtant Converts, eſpecially among 

the hl ate Anabaptiſts, Quakers, and other Diſſenters, who by theirPrinciples do not allow Epiſcopacy, 

and conſequently cannot make ſuch Renunciations, and to compel them thereto would be deemed a 

Perſecution and violation of the TOLERATION Acts, and contrary to the true Intent and Meaning of 

the ſaid Acts of Parliament made in Ireland 2. & 8. Anne Regina. 


WHEREFORE, and for divers other Reaſons, the Appellant bumbly 
hopes, that theſaid Decree ſhall be reverſed, And the Reſpondent's faid Bill diſmiſſed 
with Coſts; And that the Appellant ſhall be reſtored to the Poſſeſſion of the Premiſes 
And that the Reſpondent ſhall account with the Appellant for the Profits by him re- 
ceived under the ſaid Decree: And that the Tale Je have ſuch other Relief, as 
your Lordſhips, in your great Wiſdom and Juſtice ſhall think proper. 


P. YoRKE. 
. C. TALBOT. 


- . 


BARNABY CARROLL Eſq; Appellant. 


RICHARD VICCARS Gent. Reſpond, 
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To be heard at the Bar of the HOUSE 
of LORDS, on Friday the 2. Day of 
April 1731. 


